March 29, 1985, following an investigation of a mine explosion
which occurred on February 16, 1984.

All of the above cases involve orders and citations issued
days, weeks, or months after the alleged violations occurred.
The orders and citations were based (at least in major part) on
interviews of miners conducted by the inspector and not upon the
inspector's observing the site of the violation. In the case
before me, the Inspector saw evidence of the practice which he
believed was violative of the roof control plan.  Joint Exhibit 1
shows what he saw:  the miner is approaching the pillar between
No. 1 and No. 2 entries from the crosscut in front of the pillar
between No. 2 and No. 3 entries from which a cut had been taken.
Breaker posts had not been set in the crosscut.  The fact that
the inspector was directed, after he arrived at the mine, to
conduct an "investigation" of the roof fall seems irrelevant to
me.  Although he obviously did not witness the violation when it
occurred, he saw physical evidence of the violation which was
cited.  Therefore, whether the inspector was in the mine
conducting an investigation or an inspection, he found the
violation "upon [an] inspection" of the mine. This case is
distinguishable from each of the above cases 'cited. Whether a
104(d) citation or order can be issued when evidence of the
violation is not observed by the inspector is not a question
presented here.

I conclude that it was not improper under the facts of this
case, to issue a section 104(d)(l) order on the basis that it
resulted from an investigation rather than an inspection.

INTERVENING CLEAN INSPECTION

The Secretary must establish that a "clean inspection" has
not occurred between the underlying section 104(d)(l) order and
the contested section 104(d)(2) order.  Kitt Energy Corporation,
6 FMSHRC 1596 (1984), aff'd sub nom. UMWA v. FMSHRC, 768 F.2d
1477 (1985).  The evidence in this case shows that all areas of
the mine received a clean regular inspection except the W-4
section. However, the evidence further shows that inspectors
were in the W-4 section, an inactive section, on seven occasions
conducting technical inspections. Whether they inspected it "for
all hazards during the time period in question," UMWA v. Kitt
Energy, supra, at p. 1480, is not clear from the record.  Since
the burden is on the Secretary, I conclude he has not established
that there was no intervening clean inspection.

UNWARRANTABLE FAILURE

Although I have concluded that the contested order was not
improper because it followed an investigation of an unintentional
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citation.  Judge Melick held that these facts
